Impaired Nursing Practice: Ethical, Legal and
Policy Perspectives
by Eleanor ]. Sullivan

One moral issue of concern to the nursing profession, individual nurses and the public is
impaired practice resulting from abuse of alcohol and other drugs. Nurses who abuse
substances not only place themselves at risk for physical, emotional and professional
harm, but also create hazards for the institutions in which they work as well as the
public. Response to the problem has been, and continues to be, inconsistent and is based
on inadequate understanding, stereotypical attitudes and conflicting societal standards.
Nursing administrators, co-workers and the profession must critically analyze a multi-
tude of ethical issues involved in impaired practice in order to develop models of caring
for patients while also caring for the caregivers. Resolution of these dilemmas must be
based on thoughtful analysis and critical application of the competitive ethical principles
of autonomy, justice, beneficence and nonmaleficence. This essay will explore some of the
ethical dilemmas involved in the identification, reporting, treatment and monitoring of
nurses impaired by substance abuse and will propose answers to questions generated by

the analysis.

Nurses whose practices are impaired as a result
of alcohol or drug abuse are of concern to the pro-
fession, employers, other nurses and the public. The
devastation that alcohol or drug abuse causes in the
workplace is matched only by the danger impaired
nurses pose to patients in their care. Such a serious
problem requires thoughtful response to provide as-
sistance to nurses suffering from addictive illness
and to protect patients.

While today alcohol and drug abuse are consid-
ered treatable illnesses; social stigma still surrounds
the problem. This stigma is more pronounced to-
ward nurses (and other health care professionals)
and toward women for several reasons. First, the
disease is often more severe when nurses become
addicted because they are apt to use drugs (e.g.,
narcotics) that are more potent than those generally
available to the public (Sullivan, 1987). Second,
nurses may lose their job or license as a conse-
quence of their illness, a sanction others may not
experience. Third, the stigma of addiction is more
severe against women than men. This attitude af-
fects nurses disproportionately since 97 percent of
nurses are female. Finally, because nurses are
knowledgeable about drugs, they are expected to
know better than to become addicted, even though
knowledge does not prevent nurses from acquiring
diabetes or hypertension. Even after rehabilitative
treatment, nurses experience difficulties in return-
ing to work because of persistent stereotyping and
inadequate understanding of the problem.

20

Responses to Impaired Practice

The problem of impaired practice has generated
responses from two groups: employers of nurses
and state boards of nursing. Employers concerned
about protecting their patients have sometimes
punished nurses addicted to alcohol or drugs. Em-
ployers have fired addicted nurses, reported them
to the state board of nursing, or called the police.
This has resulted in untold numbers of nurses being
lost to the profession; some nurses have even spent
time in prison (Personal communication, 1993).

State boards of nursing have one duty: to protect
the public from unsafe nursing practice. They are

cohol or drug abuse problem. The board of nursing
fulfills its obligation by regulating nursing educa-
tion and the licensing examination, and by monitor-
ing the safety of nursing practice. To do this, boards
rely on the reporting obligations of employers and
nurses. Many states have mandatory reporting laws
which obligate any nurse with knowledge of im-
paired practice to report it; otherwise the nurse’s
own license is in jeopardy. Following an investiga-
tion, a board of nursing may put the nurse on pro-
bation (requiring regular progress reports), suspend
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the license temporarily (usually one to five years)
or revoke the license entirely. In this way the board
fulfills its obligation to protect the public.

If employers are concerned about protecting their
patients and if state boards of nursing are charged
with protecting the public, who, then, is responsible
for assisting nurses with alcohol or drug problems?
To address this need, the nursing profession has re-
sponded.

In the early 1980s, nursing began to recognize
the nature of addictive problems. The American
Nurses Association (ANA) House of Delegates pro-
posed in 1982 that nurses with addictions should be
offered rehabilitative treatment prior to losing their
licenses or their jobs. Since then, many states have
developed peer assistance programs for impaired
nurses. Some states offer minimal assistance such as
educational programs or referral information. Oth-
ers provide extensive peer assistance programs us-
ing professional staff and a network of volunteers
to intervene, refer and monitor nurses with addic-
tive problems. Some of these programs contract
with state boards of nursing to offer assistance in
lieu of reporting directly to the board. If a nurse

If employers are concerned
about protecting patients
and state boards of nursing
with protecting the public,
who is responsible for
assisting impaired nurses?

successfully completes the two-year rehabilitation
program, he or she is not subject to disciplinary ac-
tion by the board. If, however, the nurse does not
comply with the rehabilitation program, an investi-
gation and subsequent disciplinary action may en-
sue. The assistance program gives the employer an
alternative to punitive action against the nurse
while maintaining accountability to patients and the
public.

Great strides have been made over the last dec-
ade in informing the nursing community about ad-
dictive problems. Three major books on the subject
have been published since 1988 (Sullivan, Bissell
and Williams, 1988; Haack and Hughes, 1989;
Catanzarite, 1992). In addition, nursing education
about addictive problems in all populations has ex-
panded largely due to the efforts of several federal

agencies including the National Institute on Alcohol
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Abuse and Alcoholism, the National Institute on
Drug Abuse and the Center for Substance Abuse

~ Prevention through their initiatives on curricular

and faculty development. In order to aid nurses
with addictive problems, health care organizations
have offered conferences on impaired practice, de-
veloped educational videos and adopted construc-
tive policies.

The Ethical Issues

The major ethical issue in impaired practice is
the conflict between the rights of nurses for fair and
humane treatment and the rights of patients for safe
and competent care. When nurses’ rights are in op-
position to patients’ rights, ethical dilemmas sur-
face. The challenge is to balance these rights so that
the needs of both are protected.

Rights

Nurses’ rights include the right to practice one’s
profession, the right to maintain one’s license (a
property right), the right to employment practices
that do not discriminate against addictive illness,
the right to fair disciplinary treatment, the right to
have workplace modifications to accommodate re-
habilitation, and the right to privacy.

Patients, who are vulnerable, have the right to
safe, skilled care administered by a nurse who is.
mentally and physically able to perform certain
nursing duties. The public (patients collectively) has
a right to expect that those who have completed an
accredited course of study in nursing and who have
passed the licensure examination will provide com-
petent nursing care. '

Employers, as guardians of patients in their care,
have the obligation to enforce standards set by pro-
fessional codes and institutional policies that pre-
vent exposure of patients to present or future harm.
By failing to act on evidence that a nurse is per-
forming in a negligent or dangerous manner, the
administrator does not meet a professional obliga--
tion (and, sometimes, a legal one) to safeguard pa-
tients. Other nurses have an obligation to protect
the organization, as well as the rights of patients to
safe care, by reporting impaired practice when they
observe it. Likewise, colleagues, supervisors and
administrators have a moral obligation to find ways
of responding on both personal and professional
levels to help the impaired colleague.

Duties and Obligations

In ethics, when we talk about rights we must
also pay attention to duties and obligations. With
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regard to impaired practice, nurses have various
rights as well as duties and obligations. Nurses
have a duty to protect patients (and the public)
from unsafe practice. The ANA Code for Nurses (Sec-
tion 3) states that “the nurse acts to safeguard the
client and the public when health care and safety
are affected by the incompetent, unethical or illegal
practice of any person.” Nurses whose practice is
impaired by the use of alcohol or drugs endanger
patients in their care. All nurses, then, have the ob-
ligation to intervene in cases where patients are put
at risk by unsafe practice.

Reporting another nurse for impaired practice is
difficult. The behavioral and personal indicators of
the disease are often obscure. Also, because denial
is a primary feature of alcohol and drug depend-
ency, one would expect the addicted nurse, as well
as family, friends and co-workers, to ignore even
obvious indicators of illness. Over time, however,
certain patterns of behavior emerge that suggest
impaired practice (see Sullivan, Bissell and Wil-
liams, 1988). Just use, or even abuse, of alcohol or
drugs is not cause for involvement by others. Only
a nurse whose practice is impaired requires inter-
vention in the workplace.

Inselberg argues that the ANA Code is concerned
with patients’” welfare and does not require col-
leagues or the profession to assist nurses in need
(Inselberg, 1991). This point is well-taken. While
nurses are charged with protecting the patient by
intervening with impaired colleagues, according to
the Code they are under no obligation to provide re-
habilitative assistance to their peers. Colleagues
then are often reluctant to report impaired practice.
Moreover, they fear that nurses will lose their jobs,
licenses or both. These concerns can be addressed
by both public and private policies.

Policy Implications

In the public realm, the policies of state licensing
boards on impaired practice can facilitate the
nurse’s rehabilitation without breaching the board’s
obligation to protect the public. In Kansas, for ex-
ample, nurses may be referred to assistance pro-
grams in lieu of reporting to the board of nursing.
If a board report is made, the investigation and
hearing process takes several months to a year. Dur-
ing that time the nurse can complete initial rehabili-
tation, enroll in an outpatient or follow-up program
and participate in self-help groups (e.g., Alcoholics
Anonymous, Narcotics Anonymous). By the time
the board hearing occurs, the nurse may be able to
demonstrate significant recovery, thereby allowing
the board to monitor this recovery while permitting
the nurse to continue practicing. Such attention to
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the individual nurse’s progress in rehabilitation al-
lows the board to assure the public that impaired
practice is no longer occurring.

Private organizations such as hospitals and other
health care agencies also are morally and legally re-
sponsible for the safety of their patients. They too
can establish policies that facilitate rehabilitation
rather than punishment. An employer can set the
example for management by establishing an explicit
policy that states a nurse or other employee with
addictive illness will be offered treatment before be-
ing dismissed. The policy should also state that if
the nurse refuses treatment or shows indications of
a return to impaired practice, disciplinary action
will follow.

Legal Mandates

Several legal mandates require policy develop-
ment. These include mandatory reporting, confiden-
tiality, providing a safe working environment and
protecting workers from discrimination. Resolution
of these issues and cooperation between public and
private entities help ensure that the rights of pa-
tients and the rights of nurses are both protected.

Hospitals have aided
impaired nurses by offering
conferences, developing
educational videos and
adopting constructive
policies.

When state law requires reporting impaired prac-
tice, the employer is bound by legal mandate, re-
gardless of how the organization has handled the
situation and in spite of the nurse’s improvement.
What is the employer’s ethical responsibility in this
case? What should one do when there is no assis-
tance program available? Mandatory reporting
without assistance meets the obligation to protect
the public but does not help the nurses. Everyone
involved in impaired practice issues must struggle
with balancing obligations to the individual nurse,
one’s patients, the institution and the law. There
have been reports of employers who violated state
mandatory reporting laws because the nurse was
recovering and a system to monitor that recovery
was in place at the institution (Personal communi-
cation, 1984). These ethical dilemmas surface espe-
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cially when the needs of one group are met at the
expense of another.

Federal law (42 U.S. Code, 290ee-3 and 290dd-3)
mandates that treatment providers keep patient re-
cords and information confidential. Previously, em-
ployers were not bound by these restrictions. The
1990 Americans with Disabilities Act, however, re-
quires employers to keep drug abuse (although not
alcohol abuse) histories private, with access limited
to a need-to-know basis. For example, the impaired
nurse may need special accommodations (such as
scheduling) that allow attendance at counseling and

The major ethical issue in
impaired practice is the con-
flict between the rights of
nurses for fair and humane
treatment and patients’ rights
to safe and competent care.

self-help group meetings. With drug-related prob-
lems, the nurse might not be allowed to administer
narcotics for a period of time (usually one year), so
co-workers would need to be informed in order to
provide adequate coverage for administration of
medications to patients. Even in this situation, poli-
cies and procedures can be sensitive to the nurse’s
dignity. For instance, the nurse could have the op-
tion to tell co-workers the circumstances rather than
allowing management to do so.

While the employer has always had an ethical
obligation to provide a safe, healthy work environ-
ment for employees, they have only recently been
required by public policy to protect the work envi-
ronment from on-the-job drug use. Although the re-
quirements of the Drug-Free Workplace Act of 1988
(41 U.S.Code, 701 et seq.) are limited to federal con-
tractors and do not address alcohol abuse, they are
a beginning in public policy on drug use in the
workplace. In fact, the law itself has stimulated
some employers to examine their policies regarding
treatment of employees with alcohol or drug abuse
problems.

Through the Americans with Disabilities Act,
public policy also protects recovering employees.
Alcohol and drug dependency are defined as dis-
abilities, and employees who are identified with the
disorders are protected as long as abuse of alcohol
or illegal drugs is not occurring. Recovering indi-
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viduals may not be discriminated against in hiring,
firing or promoting policies. The 1990 law went far-
ther than previous legislation in that it requires
“reasonable accommodation” for individuals desig-
nated as “disabled.” Policies that provide unpaid
leave for the nurse to enter a rehabilitation program
and opportunities to attend required support
groups and counseling are examples of employers’
accommodations. The government's effort to protect
rehabilitated workers and the environment for non-
using workers suggests that public policy is being
established to support the human rights of indi-
viduals.

Drug Testing Policies

Testing body fluids for the presence of alcohol or
drugs is a fairly recent strategy to control the esca-
lating problem of drug abuse. This strategy is feasi-
ble because testing technology is now relatively ac-
curate and reliable. Although blood testing is the
method to determine blood alcohol levels, it is inva-
sive and hence relatively rare. Testing urine to de-
termine the presence of drugs (legal and illegal) is
the method commonly used. ' '

Drug testing is used by employers to screen po-
tential employees, for cause following a suspicious
incident, and to monitor returning employees after
rehabilitation. Individuals in some occupations (e.g.,
railroad engineers, pilots) whose work may endan-
ger others have been targeted for random testing. In
general, testing of health care professionals is not
common, but the recent decision (now temporarily
on hold) by the Veteran’s Administration to give
random drug tests to all employees (including
nurses and physicians) and students will affect liter-
ally thousands of nurses and other employees.

Drug testing raises many ethical, legal and policy
dilemmas. The public supports a rigorous approach
to identifying drug users, especially among profes-
sionals, to prevent harm to others. Labor unions
and the American Civil Liberties Union vigorously
oppose drug testing because of the threat to indi-
vidual rights. Invasion of privacy (Fourth Amend-
ment) and due process concerns (Fourteenth
Amendment) conflict with the employer’s obliga-
tion to provide a drug-free workplace. Specimen
collection procedures and laboratory accuracy re-
quire vigilant attention. Fair employment practices
(e.g., avoiding wrongful discharge, slander, libel)
also must be followed to protect employees as well
as employers.

Drug testing programs can protect employees
and, at the same time, help employers meet their
goal of providing a drug-free workplace that is safe
for patients and employees alike. However, certain
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guiding principles must be followed. These include:
using test results to offer rehabilitation opportuni-
ties; informing affected individuals beforehand that
testing will occur; maintaining confidentiality; using
job performance measures with testing to identify
substance abuse; utilizing scientifically sound test-
ing procedures; adhering to strict standards for col-
lecting and handling specimens; and using confir-
matory tests following positive screens (Coombs
and West, 1991).

Employers of nurses, assistance programs and
boards of nursing commonly require random drug
testing of recovering nurses. Such testing assures
the interested parties that ongoing recovery is prob-
ably occurring and enables the nurse to demon-
strate abstinence. When combined with other evi-
dence demonstrating recovery activities (e.g., atten-
dance at AA, participation in counseling), negative
tests come as close as possible to confirming suc-
cessful rehabilitation and thus ensure patient safety.

The cost of drug testing raises the question of
who should pay for it. The actual cost of a urinaly-
sis to determine the presence of drugs is about
$100, but the total expense to a company and the
employee is much more. This includes establishing

a collection site, assigning employee(s) to collect -

specimens, managing the chain of custody, handling
the necessary paperwork, and defending legal chal-
lenges. When drug testing is used to monitor recov-
ery, the nurse often pays the cost, although some
employers are willing to absorb it. If drug testing is
used randomly or for pre-employment screening,
the employer is responsible for the costs. Some ar-
gue that the expense of testing without cause could
be better spent in educating employees and provid-
ing confidential counseling and referral services to
employees through employee assistance programs.

Who Should Pay for Assistance to Nurses?

It has been estimated that the cost of an individ-
ual case of impaired practice exceeds $50,000
(LaGodna and Hendrix, 1989). These costs include
employee disciplinary counseling, institutional dis-
ciplinary proceedings, termination, costs to the
nurse, and board proceedings. These are the costs
when the nurse does not receive treatment! Inter-
vening so the impaired nurse can receive assistance
and successfully return to practice is more cost-ef-
fective since disciplinary proceedings are less bur-
densome, turnover is prevented and the outcome is
more often positive.

Assisting nurses also comes with a price. In the
typical assistance program, expensive one-on-one
staff time is required even with a cadre of volun-
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teers. In some states, public funds have been allo-
cated to help support the program, but in others the
entire cost is underwritten by the nursing associa-
tion with help from donations and volunteers. Since
fewer than ten percent of all nurses belong to state
nursing associations, these few are paying for assis-
tance to every nurse with an impairment problem.
Proponents of a greater base of support would like
to spread the cost equitably across the profession by
having all nurses support these services through in-
creased licensure fees. Lesser-paid groups com-
posed largely of women, however, are less able to
generate funds and care for their own than are
more affluent groups composed mostly of men.
Others have suggested that addressing impaired
practice is a societal responsibility, so public funds
should pay for assistance programs. Perhaps, a
combination of revenue sources can be utilized to
provide more secure financing for services.

Conclusion

Addictive disorders are chronic, progressive, re-
lapsing illnesses. People feel confused and frus-
trated when they see colleagues and employees in
trouble. Those around the person commonly deny
the problem, finding it hard to believe that the per-
son they know could have an addiction. The good
news is that nurses can and do recover from addic-
tive illness and return to productive lives. This re-
covery is facilitated when co-workers and supervi-
sors meet their ethical (and often legal) obligations
to their colleagues, the public and the profession by
identifying and intervening in cases of impaired
practice. Lack of response to impairment creates
hazards to the public, the institution and the indi-
vidual nurse. In summary, nurses, employers, the
profession and the public have a responsibility to
assist nurses whose professional practice is im-
paired by addictive illness. The health and safety of
patients and nurses demand it.
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