life. There is no possibility for experi-
ence of any sort. The majority also
acknowledges that the circumstances
of Ms. Cruzan’s condition constitute

a grave burden upon her family. They
write, “Only the coldest heart could
fail to feel the anguish of these parents
who have suffered terribly these many
years. They have exhausted any well-
spring of hope which might have
earlier accompanied their now inter-
minable bedside vigil. And we under-
stand, for these loving parents have
seen only defeat through the memo-
ries they hold of a vibrant woman for
whom the future held but promise.”

But in the face of their compassion
the majority maintains that the inter-
estin preserving Ms. Cruzan’s life
outweighs the interests of some third
parties, including her family or those
who might possibly benefit from the
use of funds presently used to maintain
Ms. Cruzan. Yet at the same time the
majority bases its argument that in-
terests in preserving life are always
overriding, on the claim that certain
others besides the patient may be
adversely affected. They write, “The
State’s interest is in the preservation of
life, not only Nancy’s life, but also the
lives of persons similarly situated yet
without the support of a loving family.
- This interest outweighs any rights in-
voked on Nancy’s behalf to terminate
treatment in the face of the uncertainty
of Nancy’s wishes and her own right to
life”® And in their summary statement
they write, “we choose to err on the
side of life, respecting the rights of in-
competent persons who may wish to
live despite a severely diminished qual-
ity of life"20

Leaving aside the question of what it
would have taken for the majority to
regard the evidence of Ms. Cruzan’s
preferences as clear and convincing,
there remains an interesting incon-
sistency in how we ought to regard the
interests of other parties. It seems
ironic that the interests of those most
intimately associated with Ms. Cruzan
are counted less than the interests of a
population of unknown others who
might be at risk from inadequate sub-
stitute decisions. As judge Higgins
writes in his dissenting opinion, “the
majority elects to ignore the facts and
law of this case and ‘choose(s) to err’ on
the side of life of incompetent persons
who may wish to live, a case not before
the Court at this time!

As outlined in this essay, the appro-
priate role of the family as substitute
decision-maker can be justified on
the basis of a moral framework of
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shared decision-making that seeks

to respect patients and to promote
their well-being. The majority opin-
ion effectively removes families from
this important responsibility in its
effort to protect family-less patients
from bad substitute decisions. A far
more appropriate approach would

be to acknowledge the framework

of shared decision-making and the
necessary role of the family, plus other
parties in case of conflict of interest or
disagreement, and seek other means
like guardianship reform to safeguard
the interests of others. The unjusti-
fied interference of the state between
families and their loved ones seems a
very high price to pay for the protection
of other parties who might be more
effectively protected by other means.
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The Cruzan Decision:
A Confusion of Confusions

by John M. Swomley

The Cruzan case is the story of a
young woman, Nancy Beth Cruzan,
who was apparently killed in an auto
accident January 22, 1983. She was
resuscitated after about 15 minutes
of respiratory and cardiac arrest. The
absence of oxygen (anoxia) during this
period led to permanent brain damage.
She never regained consciousness.
After six weeks of rehabilitative meas-
ures at a medical center in Joplin,
Missouri, she was discharged as
“essentially unimproved and unre-

sponsive to rehabilitation.” All the
physicians who have participated in
her case, including three neurologists
and a neurosurgeon, agree there is no
hope of recovery.

Nancy’s parents, who serve as co-
guardians, sought permission in the
Circuit Court of Jasper County to dis-
continue further use of a gastrostomy

John M. Swomley, Ph.D., is Professor
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tube which had been inserted surgi-
cally in her stomach. The trial judge,
CharlesE. Teel, Jr., authorized Mr. and
Mrs. Cruzan to act on behalf of Nancy
and directed the employees of the State
of Missouri to carry out their request.
Judge Teel said: “There is a fundamen-
tal natural right expressed in our con-
stitution as the ‘right to liberty’ which
permits an individual to refuse or direct
the withholding or withdrawal of arti-
ficial death-prolonging procedures
when the person has no more cognitive
brain function than our ward.”

The Supreme Court of Missouri, in
overruling the lower court decision,
based its opinion on sectarian “right
to life” dogma. In fact, a senior court
judge, Warren Welliver, began his
dissent with the cutting remark:

“This case is not before us to establish
groundwork for future right-to-life
litigation.”

In another dissent, Judge Andrew J.
Higgins noted that “Although the ma-
jority cites more than 50 cases from
16 states that support the (trial court’s)
judgmentin this case, it rejects all and
fails to point to a single case in support
of its analysis and ultimate conclusion
to reverse the judgment” Judge Higgins
later asked: “Is it because of its ‘public
policy’ bootstrapped from a statute that
all parties in this case, the trial judge,
and the majority agree has no applica-
tion in this case...?” That statute is an
abortion law written by Samuel Lee,
state legislative chairman of Missouri
Citizens for Life, and Louis DeFeo,
executive director of the Missouri
Catholic Conference, neither of whom
is a legislator. (Kansas City Times,
January 23, 1989)

The Missouri Supreme Court’s
majority opinion, written by Edward
Robertson, Jr., refers to that abortion
law as follows: “At the beginning of life,
Missouri adopts a strong predisposi-
tion in favor of preserving life. Section
188.010, R.S.M0.1986 announces the
‘intention of the General Assembly of
Missouri to grant the right to life to all
humans, born and unborn...”

Throughout the majority opinion
there are numerous references that
indicate this was a decision largely
based on anti-abortion assumptions.

In asserting the “state’s interest” in “the
sanctity of life itself,” the Court grounds
this sanctity “on the principle that life is
precious and worthy of preservation
without regard to its quality” Moreover,
“the state’s interest is not in quality of
life...Instead, the state’s interestis in
life; that interest is unqualified.”

The opinion continued that “...we

begms with the Court’s

do not believe [Nancy’s] right to refuse
treatment, whether that right proceeds
from a constitutional right of privacy
or acommon law right to refuse treat-
ment, outweighs the immense, clear
fact of life in which the state maintains
avital interest.”

Theological reflection necessarily
begins with the Court’s assumptions
about the sanctity of life, the presump-
tion that it has nothing to do with qual-
ity of life but only prolongation of life,
and its assumptions about abortion.

/'iTheologlcaf reﬂectlon .

,f;:f ';sacred ness of life, it aiways .
_ holdssomelivesmore =~
sacred than others

The phrase “sanctity of life” is an un-
fortunate myth that has little basis in
reality. Although the state speaks about
sacredness of life, it always holds some
lives more sacred than others. Charles
Blackmar, another dissenting judge,
wrote: “The very existence of capital
punishment[in Missouri] demon-
strates a relativity of values by establish-
ing the proposition that some lives are
not worth preserving.” He also noted
that Missouri’s “Living Will” statute
“which the majority finds to be ‘an
expression of the policy of this state
with regard to sanctity of life, in fact
allows and encourages the pre-planned
termination of life”

The state of Missouri, which has
Nancy Cruzan physically in its control
in a state hospital, is paying about
$10,000 a month to keep her body from
dying. This is more than $100,000 a year
that the state is not spending to pre-
serve the lives and health of poor citi-
zens who cannot afford medical care
and whose lives are not sacred enough
to have state-provided health care.

When applied to all unborih human
life, the phrase “sanctity of life” is a de-
vice for opposing some forms of birth
control, as well as abortion. Those
forms of birth control (including “the
pill”") prevent implantation of the
fertilized egg. Technically, of course,
there is human life in the sperm and
ovum. The intent to protect all unborn
human life is also an assertion that fetal
life is more sacred than the life of the
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woman whose health is threatened by
pregnancy. If current charges by “pro-
lifers” thatabortion is murder were to
prevail, women and physicians who
cooperate in the abortion process
would be punishable by death in death
penalty states in order to uphold the
“sanctity of life”

What is the basis for the idea that life
is sacred? It is not rooted in the nation-
state, which pays men to kill other men
in war and spends the largest percent-
age of its budget on weapons of de-
struction. Sacredness cannot be based
on secular pronouncements or coer-
cive laws of Missouri or any other
secular branch of government.

The words “sacredness” or “sanctity”
or “reverence” for life are notin the
Bible. Respected Biblical figures pre-
ferred death to dishonor or infidelity.
Jeremiah at one pointwished that he
had never been born and regretted that
he had not been killed in his mother’s
womb. (20:14-17) Some preferred life
after death to obedience to Caesar.
There is no reference in the Bible to
protecting unborn human life or to
equating it with breathing human
beings, and no prohibition against
abortion. In the New Testament there
is no emphasis on laws to safeguard life
but there is great emphasis on respect
for personality, love of neighbors and
enemies, and liberation from legalism.

The phrase “sanctity of life” is not
credibly rooted in any church which
sanctions nuclear or conventional
weapons, establishes military vicariates
or silently tolerates the murder of its
clergy and laity.

We cannot speak of God as endorsing
the sanctity of life from conception on,
as some sectarian groups proclaim.
About fifty percent of fertilized eggs do
not implant. Of those that do, between
twenty and fifty percent miscarry. There
are also deaths in utero and stillbirths.
Those who claim abortion is murder
should recognize that Nature or God
is the greatest killer because there are
more spontaneous abortions or termi-
nations of pregnancy than those
performed medically.

If there is no evidence from natural
law or from the process of gestation,
is “sanctity of life” attributable to God
only by believers? Is the non-believer
free to accept orto reject such doc-
trine? Since believers do not by their
actions treat life as more sacred than
do non-believers, is it possible that we
think of it as sacred only when our own
life or the life of a member of our family
or circle of friends is endangered? Rel-
atively few people think of the lives
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of people in other nations as sacred,
and many in our own nation do not
place the lives of pregnant women

on the same level with fetal life, just
as many heterosexuals do not think
of the lives of homosexuals with AIDS
as sacred.

Probably the phrase “sanctity of life”
is a way of saying that ideally everyone
oughtto regard other persons as invio-
lable. Certainly the Golden Rule—that
we should do unto others as we would
have them do to us—may be the source
of the idea that life is sacred. Or it may
reside in the fact that love is the cement
of community, whereas hostility and in-
difference to the well-being of others
destroys human relationships. This,
however, does not conclusively answer
the question whether existence is
always better than non-existence,
whether the prolongation of life is
always good.

.~;f::Howcan)udgesmdlcate .
~ theyare notconcerned |

~ about quahty of life but only

_ length of life? The quality

_ oflifein terms of adequate

i"_*food c!othmg, and shelter

~ inzero degree weather has .
alotto do thh the Iength

o ofhfe '

' Abs act concern for the
_ existence of life apart from
_its quahty is bro!oglcai
_ idolatry, .

This necessarily raises a question
about quality of life. How can judges
indicate they are not concerned about
quality of life but only length of life?
The quality of life in terms of adequate
food, clothing, and shelter in zero de-
gree weather has a lot to do with the
length of life. Likewise, a life without
quality may lead to a death wish,
endangering one’s own life and the
lives of others.

Abstract concern for the existence
of life apart from the quality of life is
biological idolatry. Such idolatry can
sanction slavery, torture, physical and
mental abuse so long as life itself is
maintained. judge Blackmar wrote:
“There is evidence that Nancy may
react to pain stimuli. If she has any
awareness of her surroundings, her life
mustbe aliving hell. She is unable to
express herself or to do anything at all
to alter her situation.”

Powerlessness, the fact that one’s
body is totally or even largely in the
control of others, destroys human dig-
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nity and reduces a person to a posses-
sion. It is not surprising that the “right
to life” movement, which wants legisla-
tion to deprive women of the right to
control their own bodies when preg-
nant, should seek to deprive persons
of the right to die. The Missouri Citi-
zens for Life presented an amicus brief
to the Court arguing against the right
of the Cruzan family to discontinue the
forced feeding of Nancy.

Even the Vatican, which has firm
rules against euthanasia, permits the
withdrawal of “medical techniques” or
“means”: “Itis also permitted, with the
patient’s consent, to interrupt these
means, where the results fall short of
expectations. But for such a decision to
be made, account will have to be taken
of the reasonable wishes of the patient
and the patient’s family, as also of the
advice of the doctors who are specially
competentin the matter....They may
also judge that the techniques applied
impose on the patient strain or suffer-
ing out of proportion with the benefits
which he or she may gain from
such techniques.”

The Missouri Supreme Court said,
“the evidence is clear and convincing
that Nancy will never interact meaning-
fully with her environment again. She
will remain in a persistent vegetative
state until her death. She is totally de-
pendent on others for her care” The
Court’s decision to continue feeding
through atube in Nancy’s stomach is
not concerned with the needs of the
patient, but with the pressures of orga-
nized groups that persuaded the legis-
lature to adopt a “pro-life” policy from
conception on. The Court’s resistance
to death by denying its reality is evil.

o ',The Coulf"f 5 deCISIon v
~continu ‘feedmg Nancy
. jk;sf ot concernedw’t :

- pressu re by orgamzed
~_groups that lobbied the
~ state legislature to adopt ‘
_a“pro-life” pohcy from
conceptionon. , ,
EUE—— A E————
In Nancy’s case there is no relation-
ship to what is normally associated
with life. She cannot enjoy eating or
drinking, she cannotinteract with
other people, she cannot reason or
transcend the immediate moment
either by memory or by projecting
thought into the future. She cannot
make moral choices or communicate
any reaction to others. Therefore, she is
no longer a moral agent. In short, she

is unable to express personhood as
other humans do. Likewise she is
unable to reflect even in a modest way
what the Bible calls the “image of God,”
which, at the least, includes the ability
to love, to reason, to transcend the
present and to participate in the life of
the universe.

We must. respect the lifeof

_ others enough to let thel m .

_die a natural death rather

than mechanlcally to extend
life year after year. Love of
neighbor requires us to ask
whether providing nutrition

_and hydration to Nancy isa

benefitor aharm to her.
—— -

The mere presence of breathing or
other signs of life does not require the
permanent maintenance of life sup-
port. Although there is no biblical
guidance available because the Bible
was written in a pre-scientific and pre-
technological era, there are important
clues for our consideration. One s
respect for others. We must respect the
life of others enough to let them die a
natural death rather than mechanically
to extend life year after year. The trial
judge wrote: “To decide...that medical
treatment once undertaken must be
continued irrespective of its lack of
success or benefit to the patientin
effect gives one’s body to medical
science without his consent”

We must also respect the wishes of
the person involved. The Jasper County
Courtin a three-day trial heard the tes-
timony of several different witnesses,
including one of Nancy’s close friends
and her own sister, to the effect that
Nancy would not want to continue the
kind of treatment now being forced on
her. The trial judge based his conclu-
sion notonly on their statements but

n “other statements to family and
friends” that Nancy would choose to
forego the ongoing intrusion caused
by the gastrostomy tube.

A second biblical clue to determin-
ing whether an incompetent patient
should be required indefinitely to
receive nourishment through a stom-
ach tube is the concept of “love of
neighbor” Such love requires us to ask
whether providing nutrition and hydra-
tion in this manner is of benefit or harm
to the patient. When a patient has been
inirreversible coma for more than five
years with severe brain damage, tubal
feeding does not appear to be bene-
ficial. Rather it seems harmful. This is
even more true if there should be a
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break or leakage and another surgical
invasion of the stomach were required.
In any event Nancy is the recipient of an
unwanted surgical procedure and bur-
densometreatment. Sheisalsoasource
of unceasing worry to her family. This is
not a normal way of expressing love.

Athird biblical clue is in the word
“redemption.” The concept cf redemp-
tion in biblical thoughtis identical in
meaning to our modern term “libera-
tion.” What are the redeeming or liber-
ating features of five years of forced
feeding? The Supreme Court’s majority
thought Nancy’s life expectancy might
be thirty more years of life maintenance
through a stomach tube, with no hope
of any improvement in condition. This
is scarcely a redeeming procedure
for Nancy or her family. It is more akin
to life imprisonment without hope
of parole.

The biblical ideals of respect, love,
and redemption require that whatever
is done for Nancy be done with a be-
nevolent motive and caring procedure.
The trial judge has already indicated
that no one would benefit econom-
ically from Nancy’s death. She has no
resources other than Social Security.
Her parents have indicated again and
again that they want to relieve her from
further deterioration and anguish.
Allowing her to die would fulfill her
own expressed wishes prior to the

accident. The attending physician
should be able to determine if the
patient is dying comfortably or needs
sedation. However, no evidence was
produced to indicate that ending

the enforced feeding would produce
pain since Nancy has permanently
lost consciousness.

My reflection with respect to the
Nancy Cruzan case ends with an un-
derstanding of what this case is not.
Itis nota case that requires a general
judgment or absolute decision that
artificial or extraordinary medical
procedures should be suspended for
everyone who is comatose. The trial
judge, on the basis of evidence with
respect to a specificindividual ina
specific situation, made a decision to
authorize the co-guardians to exercise
their legal authority to act in the best
interests of their ward.

[tis nota case where the principle
of euthanasia will be vindicated. The
issue is whether the state has a right to

use bodily invasive surgical procedures,

that once may have seemed necessary,
to keep a patient alive indefinitely
when that patient wants to stop such
extraordinary methods.

Itis notacase where either guardians
or physicians will administer a lethal
dose of any substance to cause death,
but one of permitting a young wom-
an to die naturally without state-

compelled medical intervention. Itis
comparable to a case where a person
who will never be able to breathe again
is kept alive indefinitely by mechanical
respiratory assistance. The need or
hunger for air is comparable to the
need or hunger for food and liquid.
This is not a case where physicians or
guardians are seeking to harvestorgans
for transplantation into other persons,
although there is great value in any-
one's donating organs to save the lives
of otherwise hopelessly ill people who
might benefit. In Nancy’s situation,
there is not the slightest suggestion
that her body has been kept alive five
years for the purpose of usingitas a
mere tool to assist medical science.
Nancy Cruzan and her family should
not be used by the Missouri Supreme
Courtor the Right to Life movement as
ameans to achieve a political or “public
policy” end any more than a physician
should use someone as a means for a
medical end. The key religious concern
is one of compassion—the recognition
that mercy is a great value, a product of
the spirit. Freedom is also a great value.
A person who is not free to live or to
die, or to exercise control of her own
body and talents, has been deprived
of the very core of her moral status
as aperson.

A Conversation with Mr. & Mrs. Cruzan

MME:

First of all, we want to say how appreciative

Mrs. Cruzan:

we are for taking the time to share your
reflections about Nancy and what you

are trying to do on her behalf.

Mrs. Cruzan:

MME:

Let’s begin with your visits with Nancy.
What do you talk about, what do you hope
your visits will accomplish?

Well, they don’taccomplish anything for
Nancy. We talk to her about everyday things,
what everybody’s been doing, what we had
for Thanksgiving dinner and all those kinds
of things. We also talk to her about what’s
going on legally, although we think she
doesn't understand. I don’t know really
how to explain it. It’s like talking to a baby
who can’t understand you. It just seems
like the thing to do. Our visits really don't
accomplish anything for Nancy, but | sup-
pose they accomplish something for us.

Have you been discussing the movement
of her case through the legal system?
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Mr. Cruzan:

Mrs. Cruzan:

Mr. Cruzan:

MME:

Yes, we tell her these things, although

she doesn’t understand. Nancy can hear
but she doesn’t comprehend. We still go
through the motions and tell her everything
that’s going on and what we hope the end
result will be.

Like Joyce said, we don’t think Nancy
understands, but there’s a remote pos-
sibility she may. | try to keep her currenton
what’s going on, tell her not to be afraid,
that we know it's frightening, that if it were
me | would be scared. But, we'll be with her.

We never get any reaction from her, you
know, it's just as if we were telling her what
day it was.

In reality, our trips to see her, the visiting
and talking, are as much for us as for Nancy.
You know, part of our daughter is still there.
You just don’t turn your back on her and
walk away.

How do you see your responsibilities to
Nancy now? When you make decisions on
17



